UIdaho Law

Digital Commons @ UIdaho Law
Not Reported

Idaho Supreme Court Records & Briefs

8-13-2020

State v. Tamez Appellant's Brief Dckt. 47775

Follow this and additional works at: https://digitalcommons.law.uidaho.edu/not_reported

Recommended Citation
"State v. Tamez Appellant's Brief Dckt. 47775" (2020). Not Reported. 6647.
https://digitalcommons.law.uidaho.edu/not_reported/6647

This Court Document is brought to you for free and open access by the Idaho Supreme Court Records & Briefs at
Digital Commons @ UIdaho Law. It has been accepted for inclusion in Not Reported by an authorized administrator
of Digital Commons @ UIdaho Law. For more information, please contact annablaine@uidaho.edu.

Electronically Filed
8/13/2020 12:37 PM
Idaho Supreme Court
Melanie Gagnepain, Clerk of the Court
By: Brad Thies, Deputy Clerk

ERIC D. FREDERICKSEN
State Appellate Public Defender
I.S.B. #6555
JACOB L. WESTERFIELD
Deputy State Appellate Public Defender
I.S.B. #9841
322 E. Front Street, Suite 570
Boise, Idaho 83 702
Phone: (208) 334-2712
Fax: (208) 334-2985
E-mail: documents@sapd.state.id. us

IN THE SUPREME COURT OF THE STATE OF IDAHO

)
)
Plaintiff-Respondent,
)
)
)
V.
)
)
NICHOLAS DYLAN TAMEZ,
)
)
Defendant-Appellant.
)
_ _ _ _ _ _ _ _ _ _)
STATE OF IDAHO,

NOS. 47775-2020 & 47776-2020
ADA COUNTY NOS. CR0l-18-28359 &
CR0l-18-53326
APPELLANT'S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Nicholas Tamez was on probation in both of his now-consolidated cases. The State filed
a motion to revoke probation in each case. Following the entry of admissions to some of the
alleged probation violations, the district court revoked Mr. Tamez's probation and executed the
underlying sentences in both of his cases. Mr. Tamez appeals, and he argues the district court
abused its discretion by revoking his probation.

Statement of Facts and Course of Proceedings
On June 13, 2018, a criminal complaint was filed alleging that Mr. Tamez committed
attempted strangulation, misdemeanor simple battery, misdemeanor resisting and/or obstructing
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an officer, and misdemeanor possession of drug paraphernalia.

(No. 47775 R., pp.12-13.)

Pursuant to a plea agreement, Mr. Tamez pled guilty to the amended felony charge of aggravated
assault, and the misdemeanor charges were dismissed. (No. 47775 R., pp.26-33.) In September
2018, Mr. Tamez was sentenced to five years, with two years fixed, suspended for probation.
(No. 47775 R., pp.44-49.)
On November 6, 2018, another criminal complaint was filed against Mr. Tamez alleging
that he had committed the crime of possession of a controlled substance (methamphetamine),
misdemeanor possession of drug paraphernalia, and misdemeanor providing false information to
law enforcement. (No. 47776 R., pp.9-10.) Shortly thereafter, a motion for probation violation
was filed in Mr. Tamez's first case. (No. 47775 R., pp.62-71.) In that case, Mr. Tamez entered
admissions to some of the alleged probation violations. (No. 47775 R., p.73.) His probation was
revoked and he received a "rider." (No. 47775 R., pp.78-80.)
In the second case, pursuant to another plea agreement, Mr. Tamez pled guilty to
possession of a controlled substance (methamphetamine) and providing false information to law
enforcement. (No. 47776 R., pp.20-31.) In the second case, Mr. Tamez was sentenced to seven
years, with two years fixed, concurrent with the sentence in the first case, and the district court
retained jurisdiction. 1 (No. 47776 R., pp.38-41.)
After successfully completing this rider, Mr. Tamez was released onto probation in both
cases in September 2019. (No. 47775 R., pp.84-89; No. 47776 R., pp.45-50.)
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For the misdemeanor providing false information to law enforcement charge, Mr. Tamez was
sentenced to serve sixty days in jail, with that time running concurrently with the felony.
2

In December 2019, a motion for probation violation was filed in both cases. 2 (No. 47775
R., pp.94-117; No. 47776 R., pp.55-78.) Mr. Tamez entered admissions to some of the alleged
violations in both cases, including that he had failed to submit to drug testing and attend the
requisite number of weekly narcotics anonymous meetings. (Tr.,3 p.4, Ls.7-9, p.6, L.14-p.7,
L.9, p.10, L.22-p.12, L.5.) Mr. Tamez's probation was subsequently revoked in both cases,
and his underlying sentences were executed. (Tr., p.19, Ls.7-9; No. 47775 R., pp.122-24; No.
47776 R., pp.83-85.)
Mr. Tamez filed a timely motion for reduction of sentence pursuant to Idaho Criminal
Rule 35 in both of his cases after his probation was revoked. (No. 47775 R., p.125; No. 47776
R., p.86.) The district court denied Mr. Tamez's Rule 35 motions. 4 (No. 47775 R., pp.130-31;
No. 47776 R., pp.91-92.) Mr. Tamez timely appealed from the district court's order revoking his
probation in each case. (No. 47775 R., pp.126-28; No. 47776 R., pp.87-89.)

ISSUE
Did the district court abuse its discretion when it revoked Mr. Tamez's probation in both of his
cases and executed his underlying sentences?

ARGUMENT
The District Court Abused Its Discretion When It Revoked Mr. Tamez's Probation In Both Of
His Cases And Executed His Underlying Sentences
The district court is empowered by statute to revoke a defendant's probation under
certain circumstances. LC. §§ 19-2602, -2603, 20-222. The Court uses a two-step analysis to
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The motions for probation violation alleged the same violations except that there was an
additional allegation that Mr. Tamez failed to pay restitution as ordered by the court in the
second case.
3
There is one transcript on appeal, which contains the probation violation admission hearing and
disposition hearings for both cases.
4
The denial of Mr. Tamez's Rule 35 motions is not being challenged in this appeal.
3

review a probation revocation decision. State v. Sanchez, 149 Idaho 102, 105 (2009). First, the
Court determines "whether the defendant violated the terms of his probation." Id. Second, "[i]f
it is determined that the defendant has in fact violated the terms of his probation," the Court
examines "what should be the consequences of that violation." Id.

The determination of a

probation violation and the determination of the consequences, if any, are separate analyses. Id.
Here, Mr. Tamez does not challenge his admissions to violating his probation. "[W]hen a
probationer admits to a direct violation of his probation agreement, no further inquiry into the
question is required." State v. Peterson, 123 Idaho 49, 50 (Ct. App. 1992) (citation omitted).
Rather, Mr. Tamez submits the district court did not exercise reason, and therefore abused its
discretion, by revoking his probation.
"After a probation violation has been proven, the decision to revoke probation and
pronounce sentence lies within the sound discretion of the trial court." State v. Roy, 113 Idaho
388, 392 (Ct. App. 1987). "A district court's decision to revoke probation will not be overturned
on appeal absent a showing that the court abused its discretion." Sanchez, 149 Idaho at 105.
When this Court reviews an alleged abuse of discretion by a trial court the
sequence of inquiry requires consideration offour essentials. Whether the trial
court: (1) correctly perceived the issue as one of discretion; (2) acted within the
outer boundaries of its discretion; (3) acted consistently with the legal standards
applicable to the specific choices available to it; and (4) reached its decision by
the exercise of reason.
Lunneborg v. My Fun Life, 163 Idaho 856, 863 (2018).

"The purpose of probation is to give the defendant an opportunity to be rehabilitated
under proper control and supervision."

State v. Mummert, 98 Idaho 452, 454 (1977).

"In

determining whether to revoke probation a court must consider whether probation is meeting the
objective of rehabilitation while also providing adequate protection for society." State v. Upton,
127 Idaho 274, 275 (Ct. App. 1995). Just as is the case when reviewing the original imposition
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of sentence, the appellate court will independently review the entire record, "focusing on the
objectives of criminal punishment: (1) protection of society; (2) deterrence of the individual and
the public; (3) possibility of rehabilitation; and (4) punishment or retribution for wrongdoing."
State v. Pierce, 150 Idaho 1, 5, 244 P.3d 145, 149 (2010).

The court may consider the

defendant's conduct before and during probation. Roy, 113 Idaho at 392.
In his Global Appraisal of Individual Needs ("GAIN") assessment, Mr. Tamez reported
that he had begun using methamphetamine at the

and opioids at the

(PSI,5 pp.99-100.) Prior to his arrest, Mr. Tamez self-reported that he had been using
methamphetamine three to four times a day and heroin once to twice a day. (PSI, pp.93-94.)
Based on Mr. Tamez's reported use, the GAIN evaluator believed that Mr. Tamez's symptoms
were sufficient to meet the criteria for both moderate amphetamine use disorder and moderate
opioid use disorder. (PSI, pp.99-100.) The presentence investigator specifically noted in his
recommendation that Mr. Tamez's "freedom and future" would depend on him staying away
from illicit controlled substances. (PSI, p.96.)
Mr. Tamez successfully completed his programming and treatment during his rider.
(PSI, pp.233-52.)

In the Addendum to the Presentence Investigation, it was noted that

Mr. Tamez had made progress throughout his programming and that he was capable of following
rules when supervised. (PSI, pp.234-39.)
Prior to having his sentence executed at the disposition hearing in these cases, Mr. Tamez
had set up treatment through a behavioral health program. (Tr., p.14, Ls.4-8.) Mr. Tamez had
also arranged for transportation, and to address his mental health needs. (Tr., p.14, L.9-p.15,
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There is a different set of confidential documents for each of Mr. Tamez's cases on appeal.
Citations to the "PSI" refer to the electronic document titled "Conf.Docs-Tamez 47775."
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L.6.) Mr. Tamez was willing to do any intensive programming to help address his substance
abuse issues. (Tr., p.15, Ls.7-20.)
Mr. Tamez's substance abuse issues, the impact of his substance abuse on his behavior,
and his need for treatment are strong factors in mitigation. The impact of substance abuse on the
defendant's criminal conduct is "a proper consideration in mitigation of punishment upon
sentencing." State v. Osborn, 102 Idaho 405, 414 n.5 (1981). Furthermore, Mr. Tamez's young
age is also a strong mitigating factor in these cases. See State v. Justice, 152 Idaho 48, 54
(Ct. App. 2011) (discussing the defendant's "relative youth" as a mitigating factor).
In light of these facts, Mr. Tamez submits that the district court did not exercise reason,
and thus abused its discretion, by revoking his probation.

The mitigating factors showed

Mr. Tamez could be successful in the community under proper control and supervision. The
district court should have reinstated his probation to allow him to obtain further treatment in the
community.

CONCLUSION
Mr. Tamez respectfully requests that this Court vacate the order revoking his probation,
and that it remand his case to the district court with an instruction that he be returned to
probation.
DATED this 13 th day of August, 2020.

/s/ Jacob L. Westerfield
JACOB L. WESTERFIELD
Deputy State Appellate Public Defender
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